UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF ILLINO S

In Re
I n Bankr uptcy
RALPH E. FERGUSON, JR.
EMVA M FERGUSON No. 93-50923

Debt or s.

RI CHARD BALLEW
PAULA BALLEW

Plaintiffs,
V. Adversary No. 94-5012
RALPH FERGUSON
I ndi vidually and d/b/a
FERGUSON CONSTRUCTI ON CO.

Def endant .
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OPI NI ON

Before the Court is the conplaint of Plaintiffs contestingthe
di schargeability of ajudgnment debt enteredintheir favor and agai nst
Ral ph Fer guson, d/ b/ a Ferguson Construction Co., inthe Grcuit Court of
Madi son County, Illinois.

On July 9, 1988, Plaintiffs and M. Ferguson entered into a
written contract wherein M. Ferguson agreed to build a second story
additiononto Plaintiffs' house. M. Ferguson agreed to performthe
construction work and supply the necessary materi al s i n exchange for the
sumof $28, 000. 00. One-third of that amount was due upon executi on of
t he contract, one-third was payabl e when constructi on was hal f conpl et ed,
and the final third was due upon conpletion of the project.

Plaintiffs paidthe first installnent, and M. Ferguson began t he

proj ect; but before the project was hal f conpl eted, M. Ferguson ran out



of funds with whichto purchase materials, and went tothe Plaintiffs
aski ng for an advance. Plaintiffs paidadditional funds to M. Ferguson,
who resunmed work on the project; however, before the project was
conpl ete, M. Ferguson agai n ran out of noney to purchase naterials, and
agai n approached the Plaintiffs, asking to be paidthe final install nent
i n advance. Havi ng al ready pai d $23, 000. 00, Plaintiffs refusedthis
second request.

M. Fergusontestifiedthat he had a nunber of ot her projects
ongoing at the time, and that his intention was to goto work on the
ot her projects, hoping to make a profit at sone or all of them which
woul d al l ow hi mto purchase the materi al s necessary to conpl ete the
project for the Plaintiffs. That never happened. M. Ferguson never
conpl eted the constructionwork for Plaintiffs and never told Plaintiffs
t hat he woul d be unable to conplete the project.

Plaintiffsfiledsuit against M. Fergusoninthe Grcuit Court
of Madi son County, Illinois, based upon breach of contract. M. Ferguson
was not represented by counsel inthe state court proceedi ngs, and a
j udgnment agai nst M. Ferguson was entered in favor of Plaintiffsinthe
sum of $27,354.71 plus interest.

M. Ferguson and hi s wi fe subsequently fil ed for bankruptcy under
Chapter 7 of the Bankruptcy Code. Plaintiffs filed a conplaint
contesting the dischargeability of the state court judgnent intheir
favor under 8§ 523 of the Bankruptcy Code.

To establish nondi schargeability of a debt under 11 U S.C.
8§ 523(a)(2)(A), a creditor nust prove:

1. that the debtor nade a materially false representation,

2. that the debtor knewt he representation was fal se when he or

she made it, or made the representation wi th such reckl ess
disregard for the truth as to constitute wllful



m srepresentation,

3. that the debtor nmade the fal se representation with the
intention and purpose of deceiving the creditor,

4. that the creditor reasonably relied on the false
representation, and

5. that the creditor sustained danages as a proxi nate result of
reliance on the fal se representation.

Inre Scarlata, 979 F. 2d 521, 525 (7th Gr. 1992); Inre Ki nzey, 761 F. 2d

421, 423 (7th Cir. 1985). The creditor nust establish each el enent by a

preponderance of the evidence. &Gogan v. Garner, 498 U. S. 279 (1991

The creditor nust establish actual or positive fraud i nvol ving
noral turpitude or intentional wongdoing. Inre Quy, 101 B.R 961, 978
(Bankr. N.D. I nd. 1988). Abreach of acontract or afailureto perform
sone prom sed act, by itself, will not render a debt nondi schar geabl e
under 8 523(a)(2)(A), although enteringintoacontract or prom sing an
act with no intention of performance nmay support a finding of

nondi schargeability. Inre Faulk, 69 B.R 743, 750 (Bankr. N.D. I nd.

1986) .

Based upon t he evi dence and testi nony presented at trial, the
Court is unabl e to conclude that any st atenents made by M. Ferguson were
inviolationof 8523(a)(2)(A). \While executionof theJuly 9, 1988,
contract constituted arepresentation of a present intent to conpletethe
bui | di ng project, thereis no evidence before the Court whi ch woul d al | ow
it to conclude that M. Ferguson knewor shoul d have known on July 9,
1988, t hat he woul d not or coul d not conpl ete the project, nor isthere
any evi dence that M. Ferguson i nt ended to decei ve the Plaintiffs when
t he contract was executed. M. Ferguson had beeninthe construction
busi ness for over tenyears prior toJuly 9, 1988, and t he evi dence does

not i ndicate that this contract was anythi ng ot her than an ordi nary



contract enteredinto as a part of the ongoi ng busi ness of M. Ferguson.
In fact, the evidence adduced at trial indicated that M. Ferguson
expended a substantial anount of time and noney wor ki ng toward the
conpletion of the Plaintiffs' project. He purchased materials, hired
| abor, and wor ked on t he project for closeto two nonths. Based upon
t hese facts, the Court nmust conclude that M. Ferguson intended to
perform under the contract when he executed it.

The testinony at trial established that M. Ferguson tw ce asked
the Plaintiffs for cash advances, and that the first such request was
grant ed and t he second was denied. Plaintiffs didnot offer any evi dence
t hat any factual representations were made by M. Ferguson to the
Pl aintiffs duringthe course of either of these conversations or at any
ot her time. M. Ferguson's uncontroverted testinony was that he told the
Plaintiffs that he woul d attenpt to finishthe job; in fact, he did
attenmpt to finishthejob. He explainedthat he had seriously underbid
several projects and that he ran out of noney, whi ch prevent ed hi mfrom
finishing a nunber of inconplete projects.

Plaintiffs point to a nunber of acts or omi ssions on M.
Ferguson's part which they find objectionable and indicative of a
fraudul ent pattern of conduct:

- They cl ai mt hat M. Ferguson noved numnerous ti nes, w t hout
advi si ng t hemwhere he was goi ng. M. Ferguson di sput ed
that he ever attenpted to conceal his whereabouts.

- M. Ferguson al |l egedly refused to accept Plaintiffs' phone
cal | s after he ceased wor ki ng on their construction project,
al t hough he disputed this contention as well.

- In 1994, M. Ferguson entered into aconsent decree withthe
State of Illinois permanent!|y enjoi ning hi mfromconducti ng
home i nprovenent and/ or repair services in the State of
Illinois. M. Ferguson explained that, at that point in
tinme, hewas ready toretire fromthe constructi on busi ness

and that he was without funds to hire an attorney to
represent himin the proceedings filed by the Attorney
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General . The Judgment and Consent Decree entered in said
proceedi ngs i ndi cate t hat M. Ferguson specifically denied
any and all allegations of m sconduct, and that he
voluntarily entered into the Consent Decree to resolve
di sputed clainms and to bring a pronpt resolutiontothe
controversy. Consent Decree at p. 4.

- Debt ors' bankrupt cy schedul es showt he j udgnment i ndebt edness
owngto Plaintiffs as having beenincurredin 1991, whereas
the state court judgnent was entered in 1990.

- Debtors' matrix lists anincorrect address for Plaintiffs’
counsel. M. Ferguson conceded this, but statedthat he was

unawar e of howor why t he m st ake was nmade, having |l eft the
responsibility for preparing the matrix to his attorney.
The difficulty with Plaintiffs' case is that their factual
assertions do not relate to any of the necessary el enents whi ch nmust be
proven in order tofind aviolation of 8 523(a)(2)(A). As indicated
above, inorder toprove aviolationof §523(a)(2)(A), Plaintiffs nmust
prove by a preponderance of the evidence that, inter alia, M. Ferguson
made a material ly fal se statenment whi ch he knew or shoul d have known was
fal se when he nade it. This they have failedto do. For the reasons set
forth above, therelief prayedfor inPlaintiffs' Qojectionto D scharge
i s denied. The judgnment debt agai nst M. Fergusonin favor of Plaintiffs
is dischargeable in these proceedings.

This Opinionis to serve as Findi ngs of Fact and Concl usi ons of

Law pursuant to Rule 7052 of the Rules of Bankruptcy Procedure.



See witten Order.

ENTERED: January 19, 1995

/'s/ LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



